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THIS AGREEMENT is dated 
INSERT
Parties
(1) WALES & WEST UTILITIES LIMITED incorporated and registered in the United Kingdom with company number 05046791 whose registered office is at Wales and West House, Spooner Close, Coedkernew, Newport, South Wales NP10 8FZ. (“WWU”).
(2) Oxford Data Consultancy whose main office is situated at [Oxford Data Consultancy, Bampton Business Centre North Signals House Weald Bampton Oxfordshire OX18 2ET].  (“INSERT”).
BACKGROUND

(A) WWU is the owner of the Data (as defined in clause 1.1) and INSERT wishes to use the Data for the Purpose (as defined in clause 1.1).
(B) WWU has agreed to license INSERT to use the Data for the Purpose subject to the terms of this agreement.
Agreed terms
1. Definitions and interpretation
1.1 The definitions and rules of interpretation in this clause apply in this agreement.
Business Day: a day (other than a Saturday or Sunday) on which banks are open for business in London.
Commencement Date: the date of this agreement.
Confidential Information: any information (including, without limitation, in written, oral, visual or electronic form, or on tape or disk) which is not publicly available including, but not limited to, any information specifically designated by the disclosing party as confidential; any information supplied to the disclosing party by any third party in relation to which a duty of confidentiality is owed or arises; and any other information which should otherwise be reasonably regarded as possessing a quality of confidence including the Data. This includes know-how and information about design, development, specifications, manuals, instructions, customer lists, sales, marketing, promotion, distribution, business plans, forecasts, and technical or other expertise.
Data: all data in WWU’s GIS SHAPE files relating to the below 7 bar distribution network GIS.SHAPE files including text, information, data, and images provided in digital form by WWU to INSERT, as described in Schedule 1.
Sub-Licences: means such local authorities in the WWU Region identified as being Sub Licensees by INSERT to WWU.
Intellectual Property Rights: means intellectual property rights of any nature whatsoever including without limitation patents, copyright, rights in design (whether registered or unregistered), design rights, internet domain names, database rights, trademarks or business names, applications to register any of the rights, trade secrets and rights of confidence, in each case in any part of the world and whether registered or registrable.
Purpose: the purposes for which INSERT may use the Data as described in Part 2 of Schedule 2.
WWU Region consists of Wales and the Southwest of England.
1.2 Clause, schedule, and paragraph headings shall not affect the interpretation of this agreement. 

1.3 A person includes a natural person, corporate or unincorporated body (whether having separate legal personality). 

1.4 The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement and any reference to this agreement includes the Schedules. 

1.5 Words in the singular shall include the plural and vice versa. 

1.6 A reference to a statute or statutory provision is a reference to it as it is in force for the time being, taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.

1.7 References to clauses and schedules are to the clauses and schedules of this agreement.
2. Grant of Licence

2.1 Subject always to WWU’s termination rights set out in clause 6, WWU grants to INSERT a perpetual, non-transferable, non-exclusive, fully paid up, royalty free licence to copy and communicate the Data solely and exclusively for the Purpose without payment of further consideration. 
2.2 Nothing in this clause 2 shall be construed as an assignment of any Intellectual Property Rights in the Data, which shall remain the exclusive property of WWU. 

3. Sub-Licensing

3.1 INSERT may grant sub-licences of the Data in whole or in part, of any of the rights granted under this agreement to the Sub-Licensees, subject to the following:

(a) INSERT must provide a list of named Sub-Licensees to WWU. 

(b) all sub-licences must be subject to the same restrictions as apply to the licence granted to INSERT pursuant to this agreement and must contain a disclaimer in respect of the Data on terms as set out in clause 4.2 of this agreement. 

(c) WWU must have third party rights in respect of the enforcement of any sub-licence entered between INSERT and the Sub-Licensees in respect of Data; and

(d) since the Data is subject to the disclaimer set out in clause 4.2, INSERT must indemnify and hold WWU harmless against all claims brought by a Sub-Licensee against WWU regardless of the rationale or reason for any claim being brought.

3.2 WWU may require the removal of, or revisions to, any of the Data licensed to INSERT under this agreement at any time. INSERT agrees to affect that removal or revision within 14 days of receipt of WWU’s written request.
4. WWU's obligations and rights
4.1 WWU shall use reasonable endeavours to provide the Data to INSERT materially in accordance with the terms of this agreement.
4.2 The Data is provided “as is” and WWU does not give any warranty regarding the Data and makes no representation that the Data is complete, accurate, up-to-date, reliable, or exhaustive or is suitable for any particular purpose or intended use of the Data by INSERT or any Sub-Licensee. WWU does not warrant that the Data does not infringe the Intellectual Property Rights or other legal or equitable rights of any third party.  INSERT further acknowledges and accepts (and must procure that each Sub-Licensee acknowledges and accepts) that the Data supplied by WWU is based upon information known to WWU at the relevant time but may not include all records held by WWU in relation to its below 7 bar distribution networks. 
4.3 WWU may require INSERT (and each Sub-Licensee) to cease all use of any Data if it reasonably believes INSERT use of Data infringes the Intellectual Property Rights of any third party or breaches any applicable law or regulation or is otherwise in breach of this agreement. 
5. INSERT 's obligations and rights
5.1 INSERT must incorporate the Data into its [GIS systems] in accordance with the procedure set out in Part 1 of Schedule 2.

5.2 INSERT shall be entitled to store the Data on a secure server and make the Data available by way of its [extranet] to Sub-Licensees.  INSERT must ensure that access to such servers is restricted so that the Data is kept secure, and shall use the best available practices and systems to:

(a) enforce the restrictions on use of the Data
(b) ensure that each Sub-Licensee shall be provided with a username and password enabling them to access the Data in relation to their own authority area only. In particular, the INSERT must ensure that it is not possible for any authorised or unauthorised user to download the entirety of the Data files; and

(c) prevent, and take prompt and proper remedial action against, unauthorised access, copying, modification, storage, reproduction, display, or distribution of the Data.
5.3 INSERT may not change, amend, or develop the Data in any way without WWU's prior written consent.
5.4 INSERT must obtain and maintain all necessary licences and consents required for the use of the Data for the Purpose, including without limitation obtaining the necessary licences from Ordnance Survey to enable INSERT to access the Data. 
5.5 INSERT must comply with all relevant legislation in performing its obligations and exercising its rights under this agreement.
5.6 INSERT must ensure that such of its employees, officers, representatives, or advisers who have access to the Data comply with the terms of this agreement. 

5.7 If INSERT becomes aware of any potential or actual infringement or misuse of any Data (whether by a Sub-licensee or third party), or any security breach in connection with this agreement that could compromise the security or integrity of the Data or otherwise adversely affect WWU, INSERT must promptly notify WWU and fully co-operate with WWU to remedy the issue as soon as reasonably practicable.  WWU may suspend INSERT rights under this agreement until the infringement, misuse or security breach is remedied. 
6. Termination
6.1 WWU may (by written notice to INSERT) terminate this agreement immediately if:
(a) INSERT commits any material breach of its obligations under this agreement, which is incapable of remedy, or if capable of remedy, is not remedied within 15 Business Days of WWU giving written notice requiring the breach to be remedied: or
(b) INSERT challenges or disputes WWU's ownership of, or rights in, the Data, or the validity of those rights.
6.2 WWU may terminate this agreement at any time on giving 1 month’s written notice to INSERT.

6.3 On any termination of this agreement:
(a) all rights and authorisations granted by WWU to INSERT under this agreement shall automatically terminate and immediately revert to WWU. 
(b) all sub-licences granted by INSERT to any of the Sub-Licensees shall automatically terminate so that any right or authorisation for a Sub-Licensee to use the Data shall cease or terminate; and 
(c) INSERT must, at WWU's option and according to WWU's instructions: (i) immediately return to WWU or destroy all Data in INSERT 's possession or subject to its control including from back-up systems and any cached Data within INSERT control; and (ii) procure that Sub-Licensees do likewise in respect of all Data under their control. 
7. Liability
7.1 Nothing in this agreement shall limit either party’s liability for death or personal injury caused by its negligence.
7.2 Save where expressly provided in this agreement, all conditions, warranties, covenants, representations, and undertakings which may be implied, whether statutory or otherwise, in respect of the performance by either party of its obligations hereunder are excluded to the maximum extent permitted by law.
7.3 Subject to clauses 7.1 and 7.2:

(a)  WWU shall not be liable to INSERT for any:

(i) loss of profits.
(ii) loss of business.
(iii) depletion of goodwill.
(iv) loss of anticipated savings.
(v) loss of goods.
(vi) loss of contract.
(vii) loss of use.
(viii) loss of corruption of data or information; or

(ix) any other special, indirect, consequential, or pure economic loss, costs, damages, charges, or expenses.
(b) It is a condition of the licence granted by WWU to INSERT that INSERT has in place up to date virus checking software.  Accordingly, WWU shall not be liable to INSERT for any costs, damages, expenses, or losses arising out of or in connection with any virus or infection of INSERT information and technology systems arising because of the use of the Data by INSERT; and

(c) INSERT acknowledges that WWU’s licence to INSERT is not subject to any payment by INSERT to WWU and that accordingly it acknowledges that WWU shall have no liability to INSERT (whether in contract, tort (including negligence and breach of statutory duty), misrepresentation, restitution or otherwise) pursuant to this agreement.  INSERT further acknowledges that this is not an agreement that has been entered into on WWU’s standard terms and that INSERT has received an inducement to enter into this agreement by way of the provision of Data at no cost to INSERT.

(d) If the disclaimer of WWU’s liability referred to in the preceding clause is held to be ineffective by a court of competent jurisdiction, WWU’s entire liability in contract, tort (including negligence or breach of statutory duty), misrepresentation, restitution or otherwise arising in connection with the performance of this agreement shall not exceed £5,000 in aggregate.
8. Force Majeure

8.1 WWU shall have no liability to INSERT under this agreement if it is prevented from or delayed in performing its obligations under this agreement if such delay is due to any cause whatsoever beyond its reasonable control.

9. Variation

9.1 No variation of this agreement shall be valid unless it is in writing and signed by or on behalf of each of the parties.

10. Third party rights
10.1 A person who is not a party to this agreement shall not have any rights under or in connection with it.

11. Assignment and sub-contracting
11.1 INSERT shall not, without the prior written consent of WWU, assign, transfer, or deal in any manner with this agreement or any of its rights and obligations under this agreement, or purport to do any of the same. 
12. Severance
12.1 If any provision of this agreement (or part of any provision) is found by any court or other authority of competent territory to be invalid, unenforceable, or illegal, the other provisions shall remain in force.
12.2 If any invalid, unenforceable or illegal provision would be valid, enforceable, and legal if some part of it were deleted, the provision shall apply with whatever modification is necessary to give effect to the commercial intention of the parties.  
13. No partnership or agency

Nothing in this agreement shall be deemed to constitute a partnership between the parties nor, except as expressly set out in this agreement, constitute either party the agent of the other party for any purpose.

14. Confidentiality
14.1 The parties agree to keep the existence and terms of this agreement confidential to the parties save to the extent that disclosure is required to enjoy the benefit of this agreement or is required by law.
14.2 Each party undertakes that it shall not disclose to any person any Confidential Information except as permitted by clause 14.3.
14.3 Each party may disclose the other party’s Confidential Information:
(a) to its employees, officers, representatives, or advisers who need to know such information for the purposes of carrying out the party’s obligations under this agreement. Each party shall ensure that its employees, officers, representatives, or advisers to whom it discloses the other party’s confidential information comply with this clause 14; and
(b) as may be required by law, court order or any governmental or regulatory authority.
14.4 Neither party shall use the other party’s Confidential Information for any purpose other than to perform its obligations under this agreement.
15. Notices
15.1 Any notice required to be given under this agreement, or in connection with the maters contemplated by it, shall be in writing and shall be delivered personally, or sent by pre-paid first-class post or recorded delivery or by commercial courier or fax, to the party required to receive the notice at the address provided by it for this purpose from time to time (such address to include a named representative responsible for receiving it).
15.2 Any notice shall be deemed to have been received:
(a) if delivered personally, when left at the address and for the contact identified by the party.
(b) if sent by pre-paid first-class post or recorded delivery, at 9.00 am on the second Business Day after posting.
(c) if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed.
(d) if sent by fax, at the time of transmission.
16. Governing law and jurisdiction
16.1 This agreement and any dispute or claim arising out of or in connection with it or its subject matter, shall be governed by, and construed in accordance with, the law of England and Wales as applied in Wales.

16.2 The parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this agreement or its subject matter.



This agreement has been entered into on the date stated at the beginning of it.
Schedule 1   

Specification of the Data

[Drafting Note:  WWU to provide further details of the Data it will supply to INSERT here.] 

1. The Data shall comprise the following: the routes of the below 7 bar distribution networks
2. The Data shall be delivered in the following form: Shape File 
Schedule 2   

Part 1
Incorporation

1. On receipt of the shape files comprising the Data from WWU, INSERT shall import them into their GIS system.
2. This Data shall be available to relevant persons within INSERT.



Part 2

Purpose

The Data may be used by INSERT (and such of its employees’ agents and Sub-Licensees as may be authorised by this agreement) for the purpose of mapping the WWU infrastructure for planning use only and for INSERT requirements. It must not be used for other means e.g., risk assessments, plant protection etc.
 


Signed by: 


for and on behalf of Wales & West Utilities Limited, Director of Asset Management
Signed by: INSERT 
for and on behalf of INSERT
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